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BEFORE THE TENNESSEE REGULATORY AUTHORITY ~ T
Nashville, Tennessee S
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IN RE: Petition for Arbitration of the Interconnection Agreement Between

BellSouth Telecommunications, Inc. and Intermedia Communications, Ine; Y
Pursuant to Section 252(b) of the Telecommunication& Act of 1996 7'~

Docket No. 99-00948

BRIEF OF BELLSOUTH TELECOMMUNICATIONS, INC.

INTRODUCTION

By the Notice of Pre-Hearing Conference (“Notice”), dated February 23,
2000, the Tennessee Regulatory Authority (“TRA” or “Authority”) requested that
the parties to the above-captioned proceeding file briefs addressing certain
procedural questions by Tuesday, February 29, 2000. BellSouth hereby submits its
brief in response to the Authority’'s request.

DISCUSSION

The TRA, by its Notice of February 23, 2000, requested that the parties
address the following issues:

1. How were the negotiations commenced; were they commenced
pursuant to Section 251(b){1) of the 1996 Act?

2. Is a request for negotiations under Section 252(b)(1) jurisdictional?

3. What is the actual history of the petition including the date that
“triggers” the 135-160 day “window”?

4. What is the present posture of the negotiations?

BellSouth shall address each issue in turn.

OSTE




1. How were the negotiations commenced; were they commenced pursuant to
Section 251(b){1)’ of the 1996 Act?

Negotiations were commenced by letter dated June 28, 1999, from Patrick
C. Finlen of BellSouth to Pat Kurlin of Intermedia. The letter notified Intermedia
that negotiations would begin on July 1, 1999. (A copy of the letter is attached as
Exhibit A). The letter indicates that the then-current Interconnection Agreement
was due to expire on December 31, 1999, and that BellSouth did not intend to
extend the term of the Agreement.

The letter from BellSouth to Intermedia was sent consistent with Section
252(a){1) of the Act and pursuant to an Amendment to the Interconnection
Agreement dated February 16, 1999. That Amendment replaced Section Ill of the
Interconnection Agreement in its entirety. In pertinent part, the Amendment reads
as follows:

B. The Parties agree that by no later than one hundred and eighty

(180) days prior to the expiration of this Agreement, they shall

commence negotiations with regard to the terms, conditions and

prices of resale to be effective beginning on the expiration date of this

Agreement (“Subsequent Agreement”).

This Amendment was approved by the TRA on March 16, 1999. (A copy of the
Amendment is attached as Exhibit B.) The original Interconnection Agreement was
approved by the TRA on December 3, 1996.

Based on the foregoing, it is clear that negotiations commenced pursuant to

both Section 252(a)(1) of the Act and the terms of the amended Interconnection

! § 251(b)(1) deals with resale obligations of the local exchange carriers. It is assumed the

TRA intended to reference § 252(a)(1}.




Agreement, which terms had been approved by the TRA. |n paragraph Ill.B. cited
above, the language “they shall commence negotiations” gives either party the
opportunity to begin negotiations. Had the parties desired to Ilimit the
commencement of negotiations to either BellSouth or Intermedia, they would have
so stated. The only limitation in the contract regarding negotiations is that
“negotiations were to commence no later than 180 days prior to expiration of the
contract.” That condition was met by mailing of the Finlen letter referenced above.

2. Is a request for negotiations under Section 252(b)(1) jurisdictional?

The Authority’s Directors have stated a concern in this case that because
Intermedia did not file a request for negotiation that the negotiations were not
undertaken pursuant to the Act and were therefore, perhaps, procedurally deficient.
(See transcript of Directors’ Conference of January 25, 2000, pp. 21-22).
BellSouth respectfully submits that such an unduly narrow reading of the Act
would be inconsistent with one of the primary purposes of the Act, which is to
encourage parties to enter into interconnection agreements through negotiation
and, if necessary, arbitration. In this case, the negotiations were initiated pursuant
to the terms of a previously approved Interconnection Agreement and were
undertaken by both parties to fulfill their obligations under the Act.

Section 252(b)(1) states as follows:

(b) Agreements Arrived at Through Compulsory Arbitration.

(1) Arbitration—During the period from the 135" to the 160" day

(inclusive) after the date on which an incumbent local exchange carrier
receives a request for negotiation under this section, the carrier or any




other party to the negotiation may petition a State commission to
arbitrate any open issues.

The phrase “after the date on which an incumbent local exchange carrier receives a
request for negotiation” is at issue.

The Telecommunications Act of 1996 was passed, among other reasons, to
remove any restrictions on competition in the telecommunications market, including
the local exchange market. Very few states other than Tennessee had opened the
local exchange market to competition at the time the Act was signed into law
(February 8, 1996). The statutory verbiage at issue, therefore, must be placed in
context.

In 1996, Congress anticipated that competitors seeking to enter the local
market would approach incumbent local exchange carriers seeking interconnection.
In the case of BellSouth, that anticipated event occurred with vigor. Over the past
four years, BellSouth has executed hundreds of interconnection agreements.

In the vyear 2000, however, time has passed, and those initial
interconnection agreements have lapsed or are in the process of lapsing. In the
first series of interconnection agreements, provisions were made to allow either
party to initiate negotiations for a new interconnection agreement, as was the case
here. Such provisions are completely consistent with the Act’s emphasis on good-

faith negotiations, rather than other litigation.? Even in the absence of such a

2 Bell-Atlantic-Delaware v. McMahon, 2000 W L 84910, * 4. (“Congress chose to rely
primarily on private negotiations to implement the duties imposed by § 251.")




contractual provision, either party should be able to initiate renegotiations of an
existing interconnection agreement.

Any other reading of the law would lead to absurd results. For example,
assume that BellSouth executed an Interconnection Agreement in 1996 at the
inception of competition with Carrier A after a request for negotiation by Carrier A.
The Interconnection Agreement had a term of three years. Assume further that the
Interconnection Agreement had terms that, when negotiated, appeared equitable to
BellSouth, but which actually turned out to be unfavorable or unduly onerous. At
the expiration of the contract, given a restrictive reading of Section 252(a)(1) of
the Act, BellSouth could never request to renegotiate the contract and retain the
right to arbitrate in the event such renegotiations were unsuccessful. BellSouth
would be forced to either let the Agreement expire and terminate service to Carrier
A, or allow the Agreement to continue in operation, waiting for Carrier A to request
negotiations. In this scenario, BellSouth could never get out of unfavorable
contract provisions without doing harm to itself or competition. Congress could
not have intended such an absurd result.

BellSouth agrees that the statutory timeframe set forth in Section 252(b)(1)
is “jurisdictional” in the sense that a request for arbitration must be made within

the 135 and 160-day timeframe established by Congress. See In re: Armstrong

Communications, Inc. Petition for Relief Pursuant to Section 252(e)(5) of the

Telecommunications Act of 1996, 13 FCC Rcd 871, DA 98-85, ¢ 11 (Jan. 22,

1998) (“In section 252, Congress established a specific statutory scheme — with



specific time frames and deadlines — for negotiating and arbitrating interconnection
agreements”) (copy attached as Exhibit C). However, BellSouth does not agree
that the “date on which an incumbent local exchange carrier receives a request for
negotiation” language precludes BellSouth from seeking to renegotiate an existing
interconnection agreement or to arbitrate in the event such renegotiations are
unsuccessful.

The California Public Service Commission recently reached this result in In re:

Petition by Pacific Bell for Arbitration of an Interconnection Agreement with Pac-

West Telecom, Inc., 1999 Cal. PUC LEXIS 70 (Cal. Public Utilities Comm’'n Feb. 4,

1999) (copy attached as Exhibit D). In that case, Pacific Bell, the incumbent, sent
a letter to Pac-West indicating its desire “to begin negotiations for a new
Interconnection Agreement.” Pac-West responded, stating that it was willing to
enter into negotiations and requesting certain information from Pacific Bell. The
parties subsequently agreed to a time-frame for concluding the negotiations of a
new agreement from the date of Pac-West’'s response.

When those negotiations were unsuccessful, Pacific Bell filed a petition for
arbitration with the California Commission. Pac-West filed a motion to dismiss,
contending that, before a petition for arbitration is made, the Act requires that a
request for renegotiation must be received by the incumbent. Because Pacific Bell
asked to renegotiate the existing interconnection agreement, Pac-West asserted
that no such request was made of Pacific Bell and, therefore, Pacific could not seek

arbitration. 1999 Cal. PUC LEXIS 70, *4.



The California Commission rejected this argument and denied Pac-West's
motion to dismiss. While acknowledging that Pacific had invited Pac-West to the
negotiation table, the Commission noted that “both parties through their action
assented to considering Pac-West's reply letter to Pacific as the de facto bona fide
request for negotiation to begin interconnection negotiation.” The Commission
concluded that Pac-West had willingly participated in the negotiation process,
voluntarily agreed to timeframes for the negotiations, and never gave any indication
that it was not going to negotiate a new agreement with Pacific. Under these
circumstances, the California Commission held that the requirements of Section
252(b)(1) had been satisfied.

To BellSouth’s knowledge, the Federal Communications Commission (“FCC”)
has not addressed the precise issue presented here. However, the FCC has held
that the failure to adhere to the statutory timeframe for requesting arbitration in
Section 252(b)(1) does not warrant dismissal of the arbitration petition; rather it
only excuses the state commission from completing the arbitration within nine

months as required by Section 252(b){(4){{C). See In re: Armstrong

Communications, Inc. Petition for Relief Pursuant to Section 252(e)(5) of the

Telecommunications Act of 1996, 13 FCC Rcd 871, DA 98-85, { 10 (Jan. 22,

1998) (because party filed arbitration petition before the 135" day, state
commission was “not bound by section 252 to complete the arbitration process

within nine months of [the request for negotiation]”).




3. What is the actual history of the petition including the date that “triggers the
135-160 day “window"”?

The petition for arbitration was filed on December 7, 1999, by BellSouth.
Section 252(b){1) clearly permits any party to a particular negotiation to file a
petition for arbitration with a State commission: . . . “the carrier [incumbent local
exchange carrier] or any other party to the negotiation may petition a State
commission to arbitrate any open issue.”®> In this case, BellSouth filed the
Petition for Arbitration after consulting with Intermedia. In fact, as the window for
filing the Petition was nearing its close, the question of which party would file the
Petition was addressed in negotiations. Intermedia agreed that BellSouth should
file the Petition.

As stated above, the negotiations were commenced on July 1, 1999 (See
Exhibit A). Therefore, July 1, 1999 is the date that “triggers” the 135-160 day
window. Section 252(b)(1) provides that the window for filing a petition is “the
period from the 135™ to the 160" day (inclusive) after the date” upon which
negotiations commence. Therefore, the window for filing the Petition was from
November 13, 1999 to December 8, 1999. As the Petition was filed on December

7, 1999, there can be no dispute that the Petition was timely filed.

3 The fact that either party to the negotiation may seek arbitration has been cited by several

courts. See, e.g., Indiana Bell Telephone Company v. McCarty, 30 F. Supp 2d 1100 (1998) and
AT&T Communications of the South Central States, Inc. v. BellSouth Telecommunications, Inc., 20
F. Supp. 2d 1097 (1998).




4, What is the present posture of the negotiations?

In the Petition, BellSouth set forth ten (10) unresolved issues. In its Answer
and New Matter, filed January 3, 2000, Intermedia added some thirty-eight (38)
additional issues. Since the Petition and Answer were filed, additional negotiations
between the parties have occurred. Also, on February 23, 2000, the matter was
heard by the North Carolina Utilities Commission.

In the negotiation sessions since the filings referenced above, the parties
have agreed to close or consolidate some thirty-two (32) additional issues in
connection with the North Carolina arbitration. BellSouth believes these 32 issues
are closed on a regional basis, however as of this date, BellSouth has not received
confirmation from Intermedia. Thus, sixteen (16) issues remain in the arbitration.
BellSouth anticipates that further consolidation of issues is possible, as the parties
are continuing to discuss the open issues.

Respectfully submitted,

BELLSOUTH TELECOMMUNICATIONS, INC.

\.Glm
333 Commerce Street, Suite 2101
Nashville, Tennessee 37201-3300

(615) 214-6301

R. DOUGLAS LACKEY

A. LANGLEY KITCHINGS

675 West Peachtree Street, N.E.
Suite 4300

Atlanta, Georgia 30375
198948



@ BELLSOUTH

BellSouth Telecommunications. inc,
Room 34591 BeliSouth Center

675 Waest Peachtres Street, N.E.
Atianta, Georgia 30375

June 28, 1999

Pat Kurlin

Intermedia Communications, Inc.
36825 Queen Paim Drive

Tampa, Florida 33819

Dear Mr. Kurlin:

The Amendment to the Interconnection Agresment dated February 16, 1999, between
BellSouth Telecommunications, Inc. and Intermedia Communications, Inc., which amended
Section Ill of the Agreement, provides that the temm of the Interconnection Agreement is from
July 1, 1996 to December 31, 1999. Pursuant to the terms of this Section; “the Parties agreed
to commence negotiations with regard to the terms, conditions and prices of resale and or local
interconnection to be effective beginning on the expiration date of this Agreement ("Subsequent
Agreement”).” Please be advised that this correspondence is official notification that BeliSouth
does not intend to extend the term of the existing Agreement. Also BellSouth regards this
comespondence as official notification that it considers July 1, 1989 as the start date for
negotiations and that the window for resolving differences before the Commissions will open on
November 13, 1999 and close on December 8, 1988.

As such, enclosed is a copy of the proposed Interconnection Agreement BellSouth would like to
use as a basis for negotiation of the new Interconnection Agreement between our two
companies. | will be your negotiator for this Agreement. Also enclosed for your use and .
convenience are diskettes containing an electronic copy of the proposed interconnection
Agresment.

Please contact me at your eariiest convenience. | can be reached at (404) 827-8389.

Sincerely, .

M e plte

Pat Finlen — Manager, Interconnection Services

Enclosures

Cc.  Jerry Hendrix = Senior Director, Interconnection Services
Parkey Jordan, Esq.
Julia Strow - Assistant Vice President

Exhibit A
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Mr. David Waddell

Executive Secretary

Tennessee Regulatory Authority
460 James Robertson Parkway

Nashville, Tennessee 37243-0505 | &[ -0 | c}l

Re: Approval of the Amendment to the Interconnection Agreement Negotiated by BellSouth
Telecommunications, Inc. and Intermedia Communications, Inc. Pursuant to Sections 251
and 252 of the Telecommunications Act of 1996.
Docket No. 96=61+161—

Dear Mr. Waddell:

Pursuant to Section 252(e) of the Telecommunications Act of 1996, Intermedia Communications,
Inc. and BellSouth Telecommunications, Inc. are hereby submitting to the Tennessee Regulatory
Authority the original and thirteen copies of the attached Petition for Approval of the Amendment to the
Interconnection Agreement dated July 1, 1996. The amendment extends the term of the Interconnection
Agreement.

Sincerely yours,

INTERMEDIA COMMUNICATIONS, INC. BELLSO LECOMMUNICATIONS, INC.

BY: BY: Q/\

Howard LaDon Baltimore \Glg:é\d){icks )
211 Seventh Ave., N. 3 ommerce Street

Suite 320 : Suite 2101

Nashville, TN 37219-1823 Nashville, TN 37201-3300

Attorney for Intermedia Attorney for BellSouth
Exhibit B
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Mr. David Waddeli

Exocutive Bacretary

Tennessee Regulatory Autbority

460 James Robertson Park

way
Mashville, Tenncsses 37243-0505

Re:  Approval of the Amendmant to the Interconnection Agreement Negotiated by BeliSouth
Tmmlmutmmmm.m»mm
and 252 of the Telecommunications Act of 1996.
Docket No. 96-01161)

Dear Mr. Waddsli:

Pursuant 10 Section 252(¢) of the Tolecommunications Act of 1996, Intermedia Communications,
inc. and BeliSouth Tolecommunications, Inc. arc hereby submitting 1o the Tennessoo Regulatory
Avuthority the original end thirteen copies of the attached Petition for Approval of the Amendment 10 the
Interconnection Agreement dated July 1, 1996. The amendment extends the term of the Interconnection
Agreement.

Sincerely yours,

INTERMEDIA COMMUNICATIONS, INC, BELLSOUTH TELECOMMUNICATIONS, INC.
pyY: ‘éé :ﬂ W BY:

Howard LsDon Baitimore Guy M. Hicks

211 Seventh Ave., N. 333 Commerce Strept

Suite 320 e Suite 2101

Nashville, TN 372191823 Naghville, TN 37201-3300

Attorney for Intermedia Attorney for BeliSouth
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BEFORE THE TENNESSEE REGULATORY AUTHOR{T®"D TN
Nashville, Tennessee REGULATORY AUTH.

In re: Approval of the Amendment to the Interconnectwgf@r&&t ﬁ&o;’atzy
' by BellSouth Telecommunications, Inc. and Intermedia Commuyni a ns,
Inc. Pursuant to Sections 251 and 252 of the Teleconi)ﬁzfﬂkbn‘b ‘rﬂﬁY
1996 EXECUTWE

Docket No. 96-01161

PETITION FOR APPROVAL OF THE
AMENDMENT TO THE INTERCONNECTION AGREEMENT
NEGOTIATED BETWEEN BELLSOUTH TELECOMMUNICATIONS, INC.
AND INTERMEDIA COMMUNICATIONS, INC.
PURSUANT TO THE TELECOMMUNICATIONS ACT OF 1996

COME NOW, Intermedia Communications, Inc. ("Intermedia™) and BellSouth
Telecommunications, Inc., ("BellSouth"), and file this request for approval of the
Amendment to the Interconnection Agreement (the “Amendment”) negotiated between
the two companies pursuant to Sections 251 and 252 of the Telecommunications Act of
1996, (the “Act”). In support of their request, Intermedia and BellSouth state the
following:

1. Intermedia and BellSouth have successfully negotiated an agreement for
interconnection of their networks, the unbundling of specific network elements offered by
BellSouth and the resale of BellSouth’s telecommunications services to Intermedia. The
Interconnection Agreement was approved by the Tennessee Regulatory Authority
(“TRA”) on December 3, 1996 and, as a result of further negotiations between the
parties, the first amendment between BellSouth and Intermedia regarding reciprocal
compensation was approved by the TRA on May 13, 1997; the second amendment
regarding Unbundled Network Elements and Packet Switching was approved by the TRA

on May 13, 1997; the third and fourth amendments regarding resale were approved by the




TRA on July 15, 1997 and December 2, 1997; and the fifth amendment regarding
Multiple Tandem Access was approved by the TRA on September 1, 1998.

2. The parties have recently negotiated a sixth amendment to the
Interconnection Agreement which extends the term of the Interconnection Agreement. A
copy of the Amendment is attached hereto and incorporated herein by reference.

3. Pursuant to Section 252(e) of the Telecommunications Act of 1996,
Intermedia and BellSouth are submitting their Amendment to the TRA for its
consideration and approval.

4, In accordance with Section 252(¢) of the Act, the TRA is charged with
approving or rejecting the negotiated Amendment between BellSouth and Intermedia
within 90 days of its submission. The Act provides that the TRA may only reject such an
agreement if it finds that the agreement or any portion of the agreement discriminates
against a telecommunications carrier not a party to the agreement or the implementation
of the agreement or any portion of the agreement is not consistent with the public interest,

convenience and necessity.

5. Intermedia and BellSouth aver that the Amendment is consistent with the
standards for approval.
6. Pursuant to Section 252(i) of the Act, BellSouth shall make the

Agreement available upon the same terms and conditions contained therein.
Intermedia and BellSouth respectfully request that the TRA approve the

Amendment negotiated between the parties.




This |41 day of February 1999.

Respectfully submitted,

BELLSOUTH TELECOMMUNICATIONS, INC.

o~

“Guy M. Hicks

333 Commerce Street, Suite 2101
Nashville, Tennessee 37201-3300
(615) 214-6301

Attorney for BellSouth

INTERMEDIA COMMUNICATIONS, INC.

By:

Howard LaDon Baltimore

211 Seventh Ave., N.

Suite 320

Nashville, Tennessee 37219-1823
(615) 254-3060

Attorney for Intermedia
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Respectfully submitied,

8ELLSOUTH TELECOMMUNICATIONS, INC.

By:

Guy M. Hicks

333 Commerce Street, Suite 210
Nashville, Tennessce 37201-3300
(615) 214-6301

Attorney for BellSouth

INTERMEDIA COMMUNICATIONS, INC.

W-ﬁﬂMé&
oward LaDon Baltimore

21] Scventh Ave., N.

Suite 320

Nashville, Tenncssoe 37219-1823
(615) 254-3060

Anomey for Inteymedia

PEB-18-99 PRI 2:58 PM 63 P. 5
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AMENDMENT TO
INTERCONNECTION AGREEMENT BETWEEN
BELLSOUTH TELECOMMUNICATIONS, INC.
AND INTERMEDIA COMMUNICATIONS, INC.
DATED JULY 1, 1996

Pursuant to this Agreement (the “Agreement”), Intermedia Communications,
Inc. (“Intermedia ") and BellSouth Telecommunications, Inc. ("BeliSouth”) hereinafter
referred to collectively as the “Parties” hereby agree to amend that certain
Interconnection Agreement between the Parties dated July 1, 1996, (“Interconnection
Agreement”) and the following amendments: Amendment dated February 24, 1997
regarding reciprocal compensation; Amendment dated February 24, 1997 regarding
Unbundled Network Elements and Packet Switching; and Amendment dated June 3,
1998 regarding Multiple Tandem Access. '

WHEREAS, Intermedia and BellSouth had agreed to settle the arbitration
proceedings concerning their replacement interconnection agreements currently
pending in Alabama, Florida, Georgia, Kentucky, Louisiana, Mississippi, South
Carolina, and Tennessee by the following amendment to the existing contract; and

WHEREAS, BellSouth agrees to extend the existing agreements in all nine
states, including this amendment, with all rates, terms and conditions, in its entirety in
exchange for Intermedia’s withdrawal of the arbitration petition; and

WHEREAS, the parties acknowledge that their agreement to extend the
interconnection agreements is dependent upon all of the rates, terms and conditions
in the interconnection agreements in their entirety, as each is interdependent upon the
others;

NOW THEREFORE, in consideration of the mutual provisions contained herein
and other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged. Intermedia and BellSouth hereby covenant and agree as
follows:

1. The Parties agree to delete Section Ill. in its entirety and replace the
section with the following:

A. The term of this Agreement shall begin July 1, 1996, and continue
until December 31, 1999.
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B. The Parties agree that by no later than one hundred and eighty (180)
days prior to the expiration of this Agreement, they shall commence
negotiations with regard to the terms, conditions and prices of resale
and/or local interconnection to be effective beginning on the
expiration date of this Agreement ("Subsequent Agreement”). The
Parties further agree that any such Subsequent Agreement shall be
for a term of no less than two (2) years unless the Parties agree
otherwise.

C. If, within one hundred and thirty-five (135) days of commencing the
negotiation referred to in Section 2.2, above, the Parties are unable
to satisfactorily negotiate new resale and/or local interconnection
terms, conditions and prices, either Party may petition the
Commission to establish appropriate local interconnection and/or
resale arrangements pursuant to 47 U.S.C. 252. The Parties agree
that, in such event, they shall encourage the Commission to issue its
order regarding the appropriate local interconnection and/or resale
arrangements no later than the expiration date of this Agreement.
The Parties further agree that in the event the Commission does not
issue its order prior to the expiration date of this Agreement, or if the **
Parties continue beyond the expiration date of this Agreement to '
negotiate the local interconnection and/or resale arrangements
without Commission intervention, the terms, conditions and prices
ultimately ordered by the Commission, or negotiated by the Parties,
or pursuant to section 252(j) of the Act adopted by Intermedia, will be
effective retroactive to the day following the expiration date of this
Agreement. Until the Subsequent Agreement becomes effective, the
Parties shall continue to exchange traffic pursuant to the terms and
conditions of this Agreement.

D. BellSouth has agreed to the extension of the agreement only as a
whole and not as to the individual rates, terms and conditions
contained within the Agreement.
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2. The Parties further agree that either or both of the Parties are authorized
to submit this Amendment to the respective state regulatory authorities
for approval subject to Section 252(e) of the Federal
Telecommunications Act of 1996.

IN WITNESS WHEREOF, the Parties hereto have caused this Amendment to
the executed by their respective duly authorized representatives on the date indicated
below.

Intermedia Communications, Inc. BellSouth Telecommunications, Inc.

C L

Signature / /gigyétuFe

Heather Burnett Gold Jerry D. Hendrix
Name Name
VP — Requiatory & External Affairs Director - interconnection Services
Title Title
2/is72s 2 [ufa9
Date rt Date

L1J
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13 FCC Rcd 871 printed in FULL format.

In the Matter of Armstrong Communications, Inc. Petition for
Relief Pursuant to Section 252(e) (5) of the
Telecommunications Act of 1996 and Request for Additiomnal
Relief

CCB Pol. 97-6
FEDERAL COMMUNICATIONS COMMISSION

13 FCC Rcd 871; 1998 FCC LEXIS 436; 11 Comm. Reg. (P & F)
317

RELEASE-NUMBER: DA 98-85
January 22, 1998 Released; Adopted January 22, 1998
ACTION: [**1] MEMORANDUM OPINION AND ORDER

JUDGES :
By the Chief, Common Carrier Bureau

OPINIONBY: METZGER, JR.

OPINION:
[*871] I. INTRODUCTION

1. On May 22, 1997, Armstrong Communications, Inc. (Armstrong) filed the
above-captioned petition (Petition) with the Commission. nl Armstrong requests
that the Commission direct the Citizens Telephone Company of Kecksburg
(Citizens), pursuant to sections 251(b) and (c) of the Telecommunications Act of
1996 (1996 Act), n2 to provide Armstrong with interconnection and to negotiate
in good faith the terms and conditions of an interconnection agreement
consistent with those sections. n3 In addition, or in the alternative, Armstrong
requests that the Commission preempt the jurisdiction of the Pennsylvania Public
Utilities Commission (Pennsylvania Commission) pursuant to section 252 (e) (5) of
the Act with respect to Armstrong's pending request for interconnection with
Citizen. n4 For the [*872] reasons described below, we deny Armstrong's
Petition. n5

nl Armstrong Communications, Inc. Petition for Relief Pursuant to Section
252 (e) {5) of the Telecommunications Act of 1996 and Request for Additional
Relief, CCB Pol 97-06 (Armstrong Petition). Responses to the Petition were
received from the Citizens Telephone Company of Kecksburg (Citizens Response),
the Pennsylvania Public Utility Commission (Pennsylvania Commission Response),
and the Pennsylvania Office of Consumer Advocate (OCA Response). [**2]

n2 Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56,
codified at 47 U.S.C. §§ 151 et seqg. Hereinafter, all citations to the 1996 Act
will be to the 1996 Act as it is codified in the United States Code. The 1996
Act amended the Communications Act of 1934. We will refer to the Communications
Act of 1934, as amended, as the "Communications Act" or the "Act."

Exhibit C
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n3 Armstrong Petition at 1.
n4d Armstrong Petition at 1-2.

n5 Many of the facts regarding Armstrong's Petition were set forth in a
separate petition for declaratory ruling currently pending before the
Commission. Armstrong Petition for Declaratory Ruling Regarding the Definition
of Providing Video Programming Under Section 251 (f) (1) (C) of the Act, CCB Pol
97-02, filed Feb. 26, 1997 (Declaratory Ruling Petition). Armstrong requests
that the Commission incorporate herein the record set forth in the Declaratory
Ruling Petition proceeding, which we do. Armstrong Petition at 3, note 6.

ITI. BACKGROUND

2. Armstrong is a cable operator in a portion of Westmoreland County,
Pennsylvania. né Citizens is an incumbent local exchange carrier (LEC) serving
approximately 5,000 [**3] access lines in a portion of Westmoreland County.
n7 On March 6, April 2, and May 30, 1996, Armstrong directed letters to Citizens
asking for interconnection pursuant to section 251 of the Act. n8 Sections
251 (a) and (b) of the Act impose on all LECs certain duties regarding
interconnection, resale of telecommunications services, number portability,
dialing parity, access to rights-of-way, and reciprocal compensation. n9 Section
251 (c) requires incumbent LECs to meet certain additional obligations to
potential competitors with respect to interconnection, access to unbundled
network elements, and resale of retail services, among other things. nio0

né Armstrong Declaratory Ruling Petition at 2; OCA Response, Appendix A, P 1.

n7 Armstrong Declaratory Ruling Petition Reply, Attachments B, E, F, I at 11,
and J at 1; OCA Response, Appendix A, P 1.

n8 Armstrong Petition at 4; Pennsylvania Commission Response at 2; OCA
Response at 4 and Appendix A at P 12.

n9 47 U.S.C. §§8 251(a), (b).

nl0 47 U.S.C. § 251(c). For purposes of this order, the interconnection,
access to unbundled network elements, services for resale and other items for
which incumbent LECs have a duty to negotiate pursuant to section 251 (c) (1) are
sometimes referred to collectively as "interconnection." [**4]

3. Armstrong's request for interconnection triggered a disagreement between
Armstrong and Citizens regarding, among other things, whether and to what extent
Citizens had to comply with Armstrong's request under section 251 and, in
particular, whether Citizens is exempt from the obligations imposed on incumbent
LECs by section 251(c) pursuant to the rural exemption set forth in section
251 (f) (1) (A) of the Act. nll This exemption applies to any incumbent LEC that is
a "rural telephone company" within the meaning of [*873] section 3(37) of
the Act. n12 The rural exemption from section 251(c) terminates if and when the
incumbent rural telephone company receives from a potential competitor a "bona
fide request for interconnection, services, or network elements" that the
relevant state commission determines is not unduly economically burdensome, is
technically feasible, and is consistent with statutory universal service
requirements. nl3 Moreover, the rural exemption generally is not available when
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the request for interconnection comes from "a cable operator providing video
programming, and seeking to provide any telecommunications service, in the

area in which the rural company provides video [**5] programming.”" ni4 This
limitation on the rural exemption does not apply, however, "to a rural telephone
company that is providing video programming on the date of enactment of the
Telecommunications Act of 1996." nils

nll Armstrong Declaratory Ruling Petition at 3; Armstrong Declaratory Ruling
Petition Reply at 4, Attachments A-E; 47 U.S.C. § 251(f) (1) (A).

nl2 47 U.S.C. § 153(37).

nl3 47 U.S.C. § 251(f) (1) (a).
nl4 47 U.S.C. § 251(f) (1) (C).
nls Id.

4. Given this impasse, on October 1, 1996, Armstrong filed a petition with
the Pennsylvania Commission (Arbitration Petition) requesting that it arbitrate
Armstrong's interconnection dispute with Citizens pursuant to section 252 of the
Act. nlé Section 252 establishes a scheme whereby telecommunications carriers
may obtain interconnection with incumbent LECs according to agreements fashioned
through (1) voluntary negotiations among the carriers, (2) mediation by state
commissions, or (3) arbitration by state commissions. nl7 To the extent
voluntary negotiations are unsuccessful, [**6] any party to the negotiation
may petition the relevant state commission, during the period from the 135th to
the 160th day after the incumbent LEC receives a request for negotiation, to
arbitrate any open issues. nl8 Upon receiving such a petition, the state
commission has nine months from the date on which the LEC received the
interconnection request to resolve the open issues. nl9 Armstrong subsequently
indicated to the Pennsylvania Commission that it expected action on its
Arbitration Petition no later than February 28, 1997, which was nine months
after the [*874] transmittal of its May 30, 1996 letter to Citizens. n20

nlé Armstrong Declaratory Ruling Reply, Attachment G at 1; Armstrong Petition
at 4; Pennsylvania Commission Response at 2.

nl7 47 U.S.C. § 252(a), (b).

nis 47 U.S.C. § 252(b)(1).

nlg 47 U.5.C. § 252(b) (4) (C) .

n20 Pennsylvania Commission Response at Attachment D (Letter dated February
13, 1997 to John G. Alford, Secretary to the Pennsylvania Commission, from D.

Mark Thomas, Attorney for Armstrong); Armstrong Petition at 5.

5. On February 27, [**7] 1997, the Pennsylvania Commission's staff sent
Armstrong a letter stating:

"In a cursory review of the record, it appears that Armstrong's initial filing
was not perfected . . . . In addition, my review of the record reveals that
additional requirements also may be lacking. Consequently, your calculation of
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the February 28, 1997 deadline in which the [Pennsylvanial Commission should act
is in error. While the [Pennsylvania] Commission will review Armstrong's
petition in due course, the [Pennsylvanial] Commission will not act on or before
February 28, 1997." n21

On March 10, 1997 Armstrong filed with the Pennsylvania Commission a petition
for review of the Pennsylvania Commission staff's February 27th determination.
n22 The petition for review was placed on the Pennsylvania Commission's June 12,
1997 public meeting agenda for resolution. n23 Prior to that public meeting,
Armstrong filed its Petition with this Commission on May 22, 1997.

n21 Pennsylvania Commission Response at Attachment B; Armstrong Petition at
Attachment B.

n22 Pennsylvania Commission Response at 3; OCA Response at Appendix A, P7.
n23 Pennsylvania Commission Response at 7.

6. On June 12, [**8] 1997, the Pennsylvania Commission addressed
Armstrong's petition for review of the Pennsylvania Commission staff's February
27th letter (June 12 Order). n24 The Pennsylvania Commission noted that it had
issued an order on June 3, 1996 (Consolidation Order) n25 establishing a
consolidated procedure, pursuant to section 252(g) of the Act, n26 for reviewing
matters concerning the entry by a carrier (such as Armstrong) into the
[*875] service territory of a rural LEC (such as Citizens). n27 Under the
Consolidation Order, any carrier seeking to interconnect with a rural LEC (i.e.,
a rural telephone company with less than 50,000 access lines) must file: (i) a
bona fide request for interconnection pursuant to section 251(f) (1) (A) with the
small LEC; and (ii) a request for universal service eligibility designation with
the Pennsylvania Commission pursuant to section 214((e) (2) of the Act. n28 The
Pennsylvania Commission gave Armstrong twenty days to perfect its filing based
on the procedures set forth in the Consolidation Order (i.e., by filing a
universal service eligibility designation). It stated that, upon perfection, the
Pennsylvania Commission would assign Armstrong's Arbitration Petition to
[**9] an administrative law judge (ALJ) to address on an expedited basis all
relevant interconnection obligations and other related issues. n29

n24 Letter from William A. Kehoe to Michael R. Bennet, dated June 25, 1997
(providing notice of ex parte presentation of the Pennsylvania Commission to the
Commission transmitting June 12 Order).

n25 In re: Implementation of the Telecommunications Act of 1996, PAPUC Docket
No. M-00960799, Order entered June 3, 1996, Pennsylvania Bulletin, Vol. 26, No.
32, August 10, 1996, at p. 3855 (also attached as Attachment C of Citizens
Response) .

n26 Under section 252(g), a state commission may consolidate certain
proceedings required by the Act relating to, among other things, designating
eligible telecommunications carriers for purposes of universal service (section
214 (e)), applying the rural telephone company exemption from interconnection
obligationsg (section 251(f)), and arbitrating interconnection agreements
(section 252). 47 U.S.C. § 252(qg).
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n27 June 12 Order at 2.
n28 Consolidation Order, Citizens Response, Attachment C at 16-17.
n29 June 12 Order at 4-6.

7. On July 10, 1997, the Pennsylvania [**10] Commission issued an
additional order suspending for a two-year period the interconnection
requirements in sections 251(b) and (c) of the Act for 18 small rural telephone
companies in Pennsylvania. n30 In the Suspension Order, the Pennsylvania
Commission denied Citizen's request for similar relief, but stayed any pending
section 251(b) or (c) interconnection requests involving Citizens until the
issue of whether Citizens is exempt from such obligations under section 251 (f)
is resolved. n31 The record does not reflect whether the Pennsylvania Commission
has made any subsequent determinations regarding Citizens' request for exemption
under section 251 (f), or whether the ALJ has made any findings regarding
Armstrong's Arbitration Petition.

n30 See Attachment to Letter Dated July 23, 1997 from Maureen A. Scott,
Assistant Counsel, Pennsylvania Commission, to William F. Caton, Acting
Secretary, Federal Communications Commission, at 4 (Suspension Order).

n31l Id.

8. On August 6, 1997, Citizens forwarded an "Agreement to Toll Statutory
Deadline Contained in Section 252 (e) (5)" (Tolling Agreement) signed by all the
parties to this proceeding to the Commission. n32 Under the Tolling [**11]
Agreement, the parties agreed to toll the Commission's 90-day deadline for
deciding section Armstrong's 252(e) (5) petition until such [*876] time
Armstrong notified the Commission in writing that action on its petition was
required. n33 The Tolling Agreement further provided that, upon receipt of such
notification, the Commission would have 45 days to act on the Petition. n34 On
November 7, 1997, Armstrong notified the Commission in writing that it wished
the Commission to proceed with its order. n35 On November 26, 1997, however,
Armstrong sent the Commission another letter superseding its November 7, 1997
letter. n36 In the November 26th letter, Armstrong informed the Commission that
its notification should be deemed effective December 15, 1997, and the deadline
for Commission action on its Petition should be 45 days thereafter. n37

n32 Letter dated August 6, 1997 from Caressa D. Bennet, Attorney for
Citizens, to Mr. William F. Caton, Acting Secretary, Federal Communications
Commission (transmitting the Tolling Agreement signed by all four parties to
this proceeding) .

n33 Tolling Agreement, Paragraph C, Section 252 (e) (5) states: "If a State
commission fails to act to carry out its responsibility under this section in
any proceeding or other matter under this section, then the Commission shall
issue an order preempting the State commission's jurisdiction of that proceeding
or matter within 90 days after being notified (or taking notice) of such
failure, and shall assume the responsibility of the State commission under this
section with respect to the proceeding or matter and act for the State
commission." 47 U.S.C. § 252(e) (5). [**12]

n34 Tolling Agreement, Paragraph C.
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n35 Letter dated November 7, 1997 from Stephen G. Kraskin, Attorney for
Armstrong, to Richard K. Welch, Chief, Policy and Program Planning Division,
Common Carrier Bureau.

n36 Letter dated November 26, 1997 from Stephen G. Kraskin, Attorney for
Armstrong, to Richard K. Welch, Chief Policy and Program Planning Division,
Common Carrier Bureau, Federal Communications Commission.

n37 Id.
ITII. DISCUSSION
A. Preemption under Section 252 (e) (5)

9. We address Armstrong's request for preemption first. Section 252 (e) (5)
directs the Commission to preempt the jurisdiction of a state commission in any
proceeding or matter in which a state commission "fails to act to carry out its
responsibility under [section 252]." n38 Under our rules, the party petitioning
for preemption must prove that the state has "failed to act" within the meaning
of section 252(e) (5). n39 We find that Armstrong has not met this burden. The
record shows that Armstrong did not file its Arbitration Petition with the
Pennsylvania Commission within the time frame specified in section 252(b) (1) of
the Act. Because Armstrong failed to comply with the procedures specified
[**13] in section 252(b) (1), the Pennsylvania Commission was not bound by
section 252(b) (4) to resolve Armstrong's Arbitration Petition within nine
months. Consequently, as discussed more fully below, we find that the
Pennsylvania Commission did not "fail to act" within the meaning of section
252(e) (5) of the Act.

n38 47 U.S.C. § 252(e) (5).
n39% 47 C.F.R. § 51.803 (1) (b).
[*877] 1. Section 252(b) (1)

10. Section 252(b) of the Act allows a party to petition a state commission
for arbitration "during the period from the 135th to the 160th day (inclusive)
after the date on which the incumbent [LEC] receives a request for negotiation."
n40 In such case, the state commission has nine months from the date the LEC
received the interconnection request to resolve the open issues involved in the
arbitration. n41 Although it appears from the record that Armstrong requested
interconnection from Citizens on at least three different dates (March 6, April
2, and May 30, 1996), Armstrong relies on its May 30, 1996 letter to Citizens as
the date triggering the Pennsylvania Commission's duty to act within nine
months. n42 We thus rely on that date as well for purposes [**14] of
calculating "the period from the 135th to the 160th day (inclusive)" during
which, under section 252(b) (1), Armstrong was authorized to file its Arbitration
Petition with the Pennsylvania Commission. According to our calculations, that
period ran from October 12, 1996 through November 5, 1996. Thus, as both
Citizens and the Pennsylvania Commission point out, n43 Armstrong's October 1,
1996 Arbitration Petition was filed in advance of the statutory period provided
for in section 252(b). n44 Since Armstrong's Arbitration Petition did not meet
the statutory criteria, the Pennsylvania Commission was, in turn, not bound by
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section 252 to complete the arbitration process within nine months of
Armstrong's May 30, 1996 interconnection request (i.e., by February 28, 1997).

n40 47 U.S.C. § 252(b) (1}.

n4l 47 U.S.C. § 252(b) (4) (C).

n42 See supra P 4 & note 20.

n43 Citizens Response at 7-8; Pennsylvania Commission Response at 8.

n44 Alternatively, if Armstrong had relied instead on either its March 6 or
April 2 requests for interconnection, its October 1st Arbitration Petition was
filed too late. [**15]

11. It is well established in other contexts that statutory deadlines cannot
be waived or extended except in very limited circumstances. n45 While this rule
usually has been applied in situations where a party files late, it is not
inappropriate to apply the rule in this case where a party has filed too early.
In section 252, Congress established a specific statutory scheme -- with
specific time frames and deadlines -- for negotiating and arbitrating [*878]
interconnection agreements. In adopting section 252(b) (1), Congress made a
judgment that parties should spend at least 135 days negotiating among
themselves before seeking the "more formal remedy" of expedited arbitration
before a state commission:

If issues remain unresolved more than 135 days after the date the [LEC] received
the request to negotiate, any party to the negotiations may petition the state
to intervene for the purpose of resolving any issues that remain open in the
negotiation. Requests to the state to intervene must be made during the 25 day
period that begins 135 days after the [LEC] received the negotiation request."
n46

The legislative history thus indicates that Congress was concerned about parties
filing [**16] too early and not giving informal negotiations a chance to
succeed. Requiring parties strictly to adhere to the statutory deadlines in
section 252, therefore, is consistent with that concern, as expressed in the
statute and the legislative history.

n45 Reuters, Ltd. v. FCC, 781 F.2d 946, 951-952 (D.C. Cir. 1986), citing
Gardner v. FCC, 530 F.2d 1086 (D.C. Cir. 1976) (Gardner); see also Applications
of PDB Corporation, State College, Memorandum Opinion and Order, 11 FCC Rcd
6198, 6199 (1996); Application of Robert J. Maccini, Receiver Assignor,
Memorandum Opinion and Order, 10 FCC Rcd 9376, 9376 (19595); Burwood Broadcasting
of Memphis, Ltd., MM Docket No. 85-205, Memorandum Opinion and Order, 4 FCC Rcd
827, 828 n.2 (1989); Applications of Scripps-Howard Broadcasting Co., Memphis,
Tennessee, 69 F.C.C.2d 1477 (1978) (petition for reconsideration denied where
petitioner filed one day beyond statutory time limit and failed to show that he
did not have a reasonable time in which to file); Application of Metromedia,
Inc., Washington, D.C., 56 F.C.C. 2d 909 (1975). [**17]

n46 Joint Statement of Managers, S. Conf. Rep. No. 104-230, 104th Cong., 2d
Sess. 1, 124 (1996) (Joint Explanatory Statement) (explaining the section of the



Page 10
13 FCC Rcd 871, *878; 1998 FCC LEXIS 436, **17; LEXSEE
11 Comm. Reg. (P & F) 317

Senate bill upon which section 252 was based) (emphasis added).

12. Armstrong argues that, in its view, the Pennsylvania Commission staff's
failure to act on Armstrong's Arbitration Petition within the nine month
statutory deadline was not based on the "timeliness" of Armstrong's filings, but
rather on other considerations. n47 We recognize that the Pennsylvania
Commission staff's February 27, 1997 letter does not elaborate on the statements
that Armstrong's Arbitration Petition was "not perfected" and lacked "additional
requirements." Nonetheless, the fact remains that, under section 252(b),
Armstrong did not file a timely Arbitration Petition with the Pennsylvania
Commission, and therefore the Pennsylvania Commission was not bound by that
statute to act within nine months.

n47 Armstrong Petition at 6-7, note 11, and 7-9.

13. Armstrong also argues that, even if its Arbitration Petition were
untimely, the Pennsylvania Commission was put on notice that Armstrong desired
to interconnect with Citizens pursuant to section [**18] 251; thus, the
Pennsylvania Commission's continued failure to resolve that matter requires this
Commission to preempt to protect the public interest. n48 This Commission,
however, also is bound by the statutory requirements. Under section 252 (e) (5)
and our implementing rules, we must find that the relevant state commission has
"failed to act to carry out its responsibility under [section 252]" in order to
preempt that state commission's jurisdiction over such matter. n49 In this case,
since Armstrong's Arbitration Petition was not properly filed under section
252 (b), the Pennsylvania Commission cannot be [*879] said to have failed to
"carry out its responsibility" within the meaning of section 252(e) (5).

n48 Armstrong Petition at 6-7, note 11.
n49 47 U.S.C. § 252(e) (5); 47 C.F.R. § 51.801(a).

14. Moreover, the record does not support a finding that Armstrong has been
denied "procedural fairness."™ n50 To the contrary, we note that the statutory
scheme in section 252 continued to remain available to Armstrong. As Citizens
points out, Armstrong had (and continues to have) the option of submitting a new
request for negotiation to Citizens, and then [**19] properly filing an
arbitration request with the Pennsylvania Commission during the period f£rom the
135th to the 160th day after that. n51 At that point, assuming all other
requirements were met, the Pennsylvania Commission would be statutorily required
to resolve that petition within nine months from the date Citizens received
Armstrong's new request. n52 Thus, Armstrong's right to formal arbitration
within a nine month deadline is not forfeited by its one-time failure to file
within the statutory time frame.

n50 Cf. Gardner, 530 F.2d at 1091 (the statutory requirement that a reheating
petition must be filed within thirty days should, in certain cases, be
reconciled with the "general concern for procedural fairness").

n51 Citizens Response at 8, note 10.

n52 See 47 U.S5.C. § 252(b) (4) (C).

15. We also note that, unlike the state commissions in the Low Tech Order,
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n53 the Pennsylvania Commission staff did not dismiss or deny Armstrong's
Arbitration Petition, but rather stated that it would review the petition "in
due course." The Pennsylvania Commission is currently, to our understanding,
addressing the issues [**20] raised by both Armstrong and Citizens on the
merits, albeit not within the nine-month time frame specified in section
252(b) (4) . n54 Under these circumstances, we do not find that Armstrong has been
denied "procedural fairness" or that an exception to the general rule that
statutory deadlines may not be waived is warranted. n55

n53 Petition for Commission Assumption of Jurisdiction of Low Tech Designs,
Inc.'s Petition for Arbitration with Ameritech Illinois Before the Illinois
Commerce Commission, CC Docket No. 97-163, Petition for Commission Assumption of
Jurisdiction of Low Tech Designs, Inc.'s Petition for Arbitration with BellSouth
Before the Georgia Public Service Commission, CC Docket No. 97-164, Petition for
Commission Assumption of Jurisdiction of Low Tech Designs, Inc.'s Petition for
Arbitration with GTE South Before the Public Service Commission of South
Carolina, CC Docket No. 97-165, Memorandum Opinion and Order, FCC 97-362 (rel.
Oct. 8, 1997) at 20 (Low Tech Order), recons. pending (holding that a state
commission does not "fail to act" when it dismisses or denies an arbitration
petition on the ground that it is procedurally defective, the petitioner lacks
standing to arbitrate, or the state commission lacks jurisdiction over the
proceeding). [**21]

n54 See supra P 6 & note 29.

n55 See, e.g., Gardner, 530 F.2d at 1091 & n.24 (exception to a statutory
deadline was made in the "extraordinary" case where the Commission's actions
made it "impossible reasonably" for the party to comply with the filing
statute) .

[*880] 2. Section 251 (f) (1) (B)

16. Armstrong also argues that, under section 251 (f) (1) (B), the Pennsylvania
Commission had a statutory duty to take action by January 29, 1997 -- 120 days
after Armstrong filed its October 1, 1996 Arbitration Petition -- to determine
whether Citizens was subject to the rural exemption under section 251(f) (1) (a),
and if so, whether to terminate that exemption pursuant to the conditions set
forth in section 251 (f) (1) (B). n56 Armstrong contends that the Pennsylvania
Commission's continued failure to resolve this particular question requires
"Commission action... to protect the public interest." n57 The Pennsylvania
Commigsion contends, in response, that it was not bound by the 120-day deadline
in section 251(f) (1) (B) for determining whether Citizens was subject to the
rural exemption since it had established separate procedures in its
Consolidation Order for resolving [**22] that and other related issues. nS58

n56 See 47 U.8.C. § 251(f) (1) (A), (B).
n57 Armstrong Petition at 9.

n58 Pennsylvania Commission Response at 12-13. In the Consolidation Order,
the Pennsylvania Commission stated that "consolidated procedures will not be
subject to the 120-day time limitation addressed by section 251(f) (1) (B} of the
Act since consolidated procedures will address a wide variety of issues
justifying greater time for administrative review." Pennsylvania Commission
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Response at 13.

17. We decline to preempt the Pennsylvania Commission's jurisdiction on this
basis. Section 252(e) (5) gives the Commission authority to preempt a state
commission only if it "fails to act to carry out its responsibility under this
section in any proceeding or other matter under this section ...." n59 Thus, the
determination under section 251 (f) (1) of whether a LEC is subject to the rural
exemption is not specifically covered by section 252 (e) (5). To the extent the
rural exemption issue became part of Armstrong's section 252 proceeding before
the Pennsylvania Commission, we have already determined above that preemption of
that matter is not warranted [**23] since the Pennsylvania Commission did not
nfail to act" within the meaning of section 252(e) (5).

ns59 47 U.S.C. § 252(e) (5) (emphasis added).
3. Other Arguments

18. The Pennsylvania Commission and Citizens make various other arguments as
to why we should not grant Armstrong's request for preemption pursuant to
section 252(e) (5). n60 Since we have found that Armstrong's request for
preemption fails on the ground that its Arbitration Petition was untimely under
section 252(b) (1), we do not need to reach these other arguments.

n60 Pennsylvania Commission Response at 3-7 & 9-13; Citizens Response at 2-7,
9.

[*881] B. Interconnection and Good Faith Negotiations under Sections 251 (b)
and (c)

19. Because of our decision pursuant to section 252(e) (5) not to preempt the
Pennsylvania Commission's jurisdiction over Armstrong's request for
interconnection from Citizens, we do not reach Armstrong's additional requests
that we direct Citizens to interconnect and engage in good faith negotiations
under sections 251(b) and (c¢), since the Pennsylvania Commission continues to
have jurisdiction over that matter.

IV. CONCLUSION

20. For the foregoing reasons, [**24] we deny Armstrong's Petition.

V. ORDERING CLAUSES

21. Accordingly, IT IS ORDERED that, pursuant to section 252 of the
Communications Act of 1934, as amended, and section 51.801 of the Commission's
rules, 47 U.8.C. § 252 and 47 C.F.R. § 51. 801, Armstrong's Petition for Relief
Pursuant to Section 252(e) (5) of the Telecommunications Act of 1996 and Request
for Additional Relief is DENIED.

FEDERAL COMMUNICATIONS COMMISSION

A. Richard Metzger, Jr.

Chief
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Common Carrier Bureau
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In the matter of the petition by Pacific Bell (U 1001 C) for
arbitration of an interconnection agreement with Pac-West
Telecomm, Inc. (U 5266 C) pursuant to Section 256(b) of the
Telecommunications Act of 1996

Decision No. 99-02-014, Application No. 98-11-024 (Filed
November 16, 1998)

California Public Utilities Commission
1999 Cal. PUC LEXIS 70
February 4, 1999
PANEL:
[*1] Richard A. Bilas, President, Henry M. Duque, Josiah L. Neeper,

Commissioners

COUNSEL:
Robert J. Mazique, Attorney at Law, for Pacific Bell, applicant.

James M. Tobin, Attorney at Law, for Pac-West Telecomm, Inc., respondent.
OPINION

Summary
Respondent's motion for dismissal is denied.

Background

Pacific Bell (Pacific or applicant) and Pac-West Telecomm, Inc. (Pac-West or
respondent) entered into a Local Interconnection Agreement dated March 15, 1996.
The 1996 Agreement was not negotiated or entered into pursuant to Section 252 of
the Telecommunications Act of 1996 (Act). Rather, it was negotiated consistent
with Commission guidance in Decision (D.) 95-12-056, submitted for Commission
approval by advice letter, and approved pursuant to the terms of that decision.
nl

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

nl The 1996 Agreement was filed as Advice Letter No. 18115, dated March 19,
1996. The advice letter states that it was submitted pursuant to D.95-12-056.
All amendments to the agreement, including Amendment No. 5 dated June 10, 1998,
state that they were submitted pursuant to D.95-12-056. D.97-06-011 and
D.97-09-126 both find that the 1996 Agreement was not approved pursuant to the
Act, but pursuant to D.95-12-056.

- ------- - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
[*2]

By letter dated April 30, 1998, Pacific notified Pac-West that it was

Exhibit D
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terminating the 1996 agreement effective June 30, 1998, and stated that it was
"prepared to begin negotiations for a new Interconnection Agreement." n2
Pac-West responded on June 9, 1998, stating that it was "willing to have
discussions with Pacific for a new Interconnection Agreement." n3 Pac-West's
response also noted that it expected "Pacific Bell to provide Pac-West with the
terms and conditions of a recommended agreement as well as copies of all other
Facilities Based Interconnection Agreements and Resale Agreements." n4

- --=------------ - - -Footnotes- - - - - - - - - - - - - - - - - -

n2 Exhibit A, Motion of Pac-West for Dismissal, dated December 3, 1998. As
provided in Section VIII, either party could terminate the Agreement after the
initial 2 year term, upon 60 days written notice to the other party. As provided
in Section VIII, the agreement continued--and continues--without interruption
until a new interconnection agreement becomes effective.

n3 Exhibit B, Motion of Pac-West for Dismissal, dated December 3, 1998.
n4 Id.

- - -=-- - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
[*3]

Pacific Bell provided Pac-West with the standard contract for interconnection
agreements and with other agreements signed under the Act and filed with the
Commission. Subsequently, Pac-West's lead negotiator, Warren Heffelfinger,
discussed applicable dates for arbitration window, which were later confirmed by
Mr. Heffelfinger's e-mail sent to Ms. Seaman on September 18, 1998. n5 Based on
these exchanges the parties set up an arbitration window counting from the date
of Pac-West's letter to Pacific Bell. Accordingly, as confirmed by Mr.
Heffelfinger's e-mail, October 22, 1998 was 135 days from June 9, 1998, and
November 16, 1998, was 160 days from June 9, 1998.

- - =-=------------ - - -Footnotes- - - - - - - - - - - - - - - - - -

n5 Exhibit C, copy of e-mail sent by Mr. Heffelfinger to MS. Seaman, in which
Mr. Feffelfinger wanted to "double check on timing" asking Ms. Seaman whether
her dates concurred with his dates. Dates cited were: Nevada Bell: 9/16 to 10/11
and Pacific Bell: 10/22 to 11/16, the respective dates signifying
the arbitration window for each case.

- -=------- - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -

The negotiating parties [*4] began discussions regarding the
new interconnection agreement on July 14, 1998. Having failed to reach a new
agreement, on November 16, 1998, Pacific filed an application for arbitration
pursuant to Section 252 of the Act. né

- - ---------- - - - - - -Footnotes- - - - - - - - - - - - - - - - - -
n6é The caption submitted by applicant contains a typographical error.

Applicant sought arbitration pursuant to Section 252(b), not Section 256 (b), of
the Act.
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- -------------- - -End Footnotes- - - - - - - - - - - - - - - - -

On December 3, 1998, respondent filed a motion for immediate dismissal. On
December 11, 1998, applicant filed a response in opposition to the motion.
Also on December 11, 1998, respondent filed a reply to applicant's response.

Positions of Parties

Pac-West asserts that before an application for arbitration is made, the Act
requires that a request for negotiation must be received by the incumbent local
exchange carrier (ILEC). Pac-West claims no such request was made of Pacific
(the ILEC) by Pac-West, and, therefore, Pacific cannot apply for mandatory
arbitration under the Act, according to Pac-West. Moreover, Pac-West says even
if its [*5] negotiations with Pacific are subject to the Act, Pacific's
application was filed beyond the statutory deadline and must be dismissed.
According to Pac-West, the arbitration window clock begins on the date of
Pacific's letter to Pac-West, rather than its reply letter to Pacific in which
it agreed to negotiations.

Pac-West asserts that Pacific's application is an attempt to force
premature arbitration of issues that are pending before the Commission and the
Federal Communications Commission in other proceedings. Such tactic should not
be permitted, according to Pac-West. Finally, upon dismissal of the applicatiocn,
Pac-West says Pacific should be ordered to comply with the Commission's rules in
D.95-12-056 (63 CPUC2d 700).

Pacific does not refute that it invited Pac-West to the negotiation table
when it terminated the original agreement; however, it asserts that Pac-West's
written reply, agreement for negotiation, and its agreement on the "arbitration
window" that would govern the negotiation under the Telecommunications Act
establish that PacWest and Pacific were negotiating under the Act and that
consequently Pacific is entitled to file a mandatory arbitration pursuant to
Section [*6] 252 of the Act. Pacific provides an e-mail message from Mr.
Heffelfinger confirming an agreement on an arbitration window and a sworn
declaration from its lead negotiator, Ms. Lynda Seaman, that in the negotiation
that followed discussions were held on the subject of potential arbitration
issues that each party might raise in the arbitration. n7

- -=------=-- - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

n7 Declaration of Lynda Seaman in Support of Pacific Bell's Opposition to The
Motion of Pac-West Telecomm, Inc., For Immediate Dismissal of A.98-11-024. Page

- - ----- - - === - - - - - -End Footnotes- - - - - - - - - - - - - - - - -

Pacific states that at no time did Pac-West suggest that it was

not negotiating under the Act, and that the conduct of Pac-West's negotiators
demonstrate Pac-West was negotiating under the Act. Pacific says that if, in
fact, Pac-West never had any intent to reach an interconnection agreement with
Pacific Bell under the Act, it should have informed Pacific Bell at the start of
the negotiation. But having failed to do so, by the conduct of its negotiator,
Pac-West led Pacific Bell to believe that Pac-West was interested [*7] in

an interconnection agreement. Pacific seeks to have Pac-West estopped to contend
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otherwise.

Pacific cites Pac-West's Motion for Dismissal to show Pac-West does not want

a new agreement, and that Pac-West is delaying implementation of a new
agreement. Pacific asserts that the Commission encouraged ILECs to renegotiate
interconnection agreements, n8 that Pacific is simply seeking to do that here,
and that Pac-West's obstructionism should be rejected. Finally, Pacific says
Pac-West agreed to voluntarily negotiate a new agreement and, once

in negotiations, the Act allows either party to apply for arbitration. In reply,
Pac-West says that Pacific points to no document stating agreement by Pac-West
that the Act applied to the negotiations.

- -=------=---- - - - - - -Footnotes- - - - - - - - - - - - - - - - . _

n8 "Rather, the proper remedy would be for the termination charge to
be negotiated between the parties to recognize the appropriate costs of
call termination and in view of the corresponding revenues received by
the carrier on whose network the call is originated. ILEC can renegotiate
the interconnection agreements when they terminate to achieve this outcome."
(D.98-10-057, mimeo., pages 18-19.)

- - - - - ===« - - - - - - - -BEnd Footnotes- - - - - - - - - - - - - - - - -
[*8]
Discussion

Pacific Bell seeks arbitration under the provisions of Section 252(b) of the
Act. Section 252 (b) (1) provides that:

"ARBITRATION. --During the period from the 135th to the 160th day (inclusive)
after the date on which an incumbent local exchange carrier receives a request
for negotiations under this section, the carrier or any other party to

the negotiation may petition a State Commission to arbitrate any opened issues."

Pac-West states that Pacific "has not received any request for negotiation
from Pac-West sufficient to commence negotiation under Section 252 of the Act,
and that therefore no arbitration under Section 252 can be commenced." However,
Pac-West does not deny sending a reply letter to Pacific expressing its
willingness to engage in discussions with Pacific Bell for a new Interconnection
Agreement. In the same correspondence Pac-West furthered the process
of negotiation with Pacific by requesting specific documents that are relevant
to an interconnection negotiation under the Telecommunication Act. Pac-West
specifically asked for Pacific's "recommended agreement" and "all other
Facilities Based Interconnection Agreements and Resale Agreements." Pacific's
[*9] recommended agreement is the standard contract form, which the company
uses for interconnection agreements governed by the Telecommunications Act. n9
The other Facilities Based Interconnection Agreements and Resale Agreements are
agreements Pacific Bell has filed with this Commission pursuant to
the Telecommunications Act.

-------------- - - - -Footnotes- - - - - - - - - - - - - - - - - -

n9 See Pacific Bell's Opposition To The Motion of Pac-West Telecomm, Inc.,
For Immediate Dismissal of A.98-11-024, page 3.




Page 19
1999 Cal. PUC LEXIS 70, *9 LEXSEE

- --------- - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -

During the earlier phase of the discussions, the lead negotiators,
Hefflefinger from Pac-West, and Seaman from Pacific established a 25-day
"arbitration window" dates of October 22, 1998, and November 16, 1998, as the
135th and 160th days, respectively, counting from June 9, 1998. Heffelfinger's

e-mailed message in this regard is critical to our determination that as the
prime negotiator for Pac-West, he confirmed the arbitration window that the
parties had earlier agreed upon. Heffelfinger's counting of the arbitration
dates start on June 9, 1998, the date on which he sent a [*10] letter to
Pacific Bell accepting Pacific's invitation to negotiate and requesting
materials pertinent to Interconnection Agreement, a list of dates for
discussions, and offering Pac-West's Stockton's office to hold the negotiations.
Through this series of actions of its lead negotiator, Heffelfinger, Pac-West
had clearly led Pacific Bell to believe that Pac-West was voluntarily agreeing
to negotiate with Pacific for interconnection agreement.

Pac-West's active participation and agreement in setting the 135th and 160th
day arbitration window is consistent with Section 252(b) (1) of
the Telecommunications Act. According to Section 252(b) (1) the 25-day period is
reserved for any of the parties to the negotiation to petition a State
Commission to arbitrate any open issues. Heffefinger's e-mail is unambiguous
in confirming these dates, and thus agreeing to allow either party to
seek mandatory arbitration from the Commission during this inclusive period.
Furthermore, in a sworn declaration, Ms. Seaman asserts that on July 14th on
which the negotiation commenced, a discussion was held between the two parties
regarding what potential arbitration issues each party might raise in
the arbitration. [*11] Pac-West does not dispute this assertion. However,
Mr. Heffelfinger submits in a sworn declaration that he has "no particular
expertise" with respect to telecommunications law or the applicability of
federal law versus California to the negotiations for interconnection agreement
between Pacific Bell and Pac-West.

We find Mr. Heffelfinger's claim inconsistent with his involvement
in interconnection agreement negotiations with Nevada Bell, an affiliate of
Pacific Bell. In the Nevada case Pac-West, through Heffelfinger's actions, had
initiated interconnection negotiation with Pacific Bell. nl0 In fact, in
the e-mail Mr. Heffelfinger sent to Pacific, Heffelfinger makes no distinction
between the Nevada negotiation (whose initiation, as far as we know, has not
been disputed by Pac-West) and the Pac-West/Pacific Bell negotiation.
Heffelfinger used the same e-mail to confirm dates for arbitration for both
cases.

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -
nl0 See Attachment A, Reply of Pac-West Tellcomm Inc. To Pacific Bell's

Opposition. In a letter dated April 24, 1998, Mr. Heffflefinger requests to

initiate interconnection negotiation with Nevada Bell for Pac-West and asks for,

among other things, general negotiation procedure.

- - -------- - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
[*12]

Thus we cannot rely on his claimed ignorance of federal and
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state interconnection laws to grant the motion of Pac-West to dismiss Pacific's
Application for mandatory arbitration. Having said that we find Pac-West's
remaining assertions in its Motion for dismissal lacking in support and
unconvincing.

Section 252 (a) (1) provides that:

"YVOLUNTARY NEGOTIATIONS.--Upon receiving a request for interconnection,
services, or network elements pursuant to Section 251, an incumbent local
exchange carrier may negotiate and enter into a binding agreement with
the requesting telecommunications carrier or carriers without regard to the
standards set forth in subsection {(b) and (c¢) of section 251."

Clearly, this is not a cut and dry negotiation process. Pac-West did not, as
a matter of fact, initiate the negotiation process. Pacific did that. However,
both parties through their action assented to considering Pac-West's reply
letter to Pacific as the de facto bona fide request for negotiation to
begin interconnection negotiation. Both parties counted the arbitration window
from the date of the letter sent by Pac-West, essentially establishing
Pac-West's letter as the request for interconnection. [*13] Nothing before
us shows that Pac-West at any time in this process disagreed with or expressed
that it had any different understanding of the determination of the arbitration
window. To the contrary, Pac-West sought from Pacific materials, which are
relevant to Interconnection Agreements under the Telecommunication Act. It
further agreed to an arbitration window during which each party may
seek mandatory arbitration by the Commission on any open issues, and engaged
in negotiation pursuant to these conditions. In view of Pac-West's actions we
can attribute no other credible purpose to Pac-West's negotiation with Pacific
other than a negotiation process under Section 252 of the Telecommunications
Act.

Pacific cites D.98-10-057 in support of its claim that it is only seeking to
follow Commission guidance and renegotiate this interconnection agreement.
Pacific is correct that the Commission stated ILECs can renegotiate
interconnection agreements to rationalize termination charges. (D.98-10-057,
mimeo., page 19.)

Respondent 's motion should be denied. Applicant and respondent shall continue
to engage in the arbitration proceeding before Arbitrator Burton W. Mattsom.

Comments on Draft [*14] Decision

The alternate draft decision of Commigsioner Josiah L. Neeper on this matter
was mailed to parties in accordance with PU Code § 311(g) (1) and Rule 77.6(e) of
the Commission's Rules of Practice & Procedure.

Timely comments were filed by Pac-West and Pacific Bell. We have carefully
reviewed the comments presented to us and made non-substantive changes to the
decision as warranted.

Finding of Fact

Pac-West through the actions of its lead negotiator had accepted its June 9,
1998 letter to be the start date for counting the 135th and 160th day



Page 21
1999 Cal. PUC LEXIS 70, *14 LEXSEE

for arbitration window under Section 252 of the Act and in so doing thus
assented to considering its letter as a request for interconnection negotiation
with Pacific Bell under Section 252 of the Act.

Conclusions of Law

1. The Act provides that during the period from the 135th to the 160th day
after the date on which an ILEC receives a request for negotiations under
Section 252 of the Act, the carrier or any other party to the negotiation may
petition the State Commission for arbitration of any open issue.

2. This order should be effective today so the parties may
continue negotiations under the Telecommunications Act without [*15] delay.

ORDER

IT IS ORDERED that the December 3, 1998 motion of Pac-West Telecomm, Inc. for
immediate dismissal is denied.

This order is effective today.

Dated February 4, 1999, at San Francisco, California.
I will file a written concurrence.

/s/ HENRY M. DUQUE

Commissioner

CONCURBY :
Henry M. Duque, Commissioner

CONCUR:

Henry M. Duque, Commissioner, concurring:
I concur with the reasoning and result reached in this decision.

In addition to the reasoning cited in the decision, I wish to note that within
the context of interconnection negotiations, all proceedings for some time have
progressed towards resolution down the "federal" path chartered by

the Telecommunications Act. Thus, without some affirmative action on Mr.
Heffelfinger's part, his actions could only have one reasonable interpretation
-- that Pac-West, the company he represented, was entering into negotiations
with Pacific under the procedures governed by the Federal Telecommunications
Act.

For this additional reason, I concur with the result reached in Ttem 1la.
February 9, 1999

San Francisco




CERTIFICATE OF SERVICE

| hereby certify that on February 29, 2000, a copy of the foregoing
document was served on the parties of record, via the method indicated:

[»T Hand
[ 1 Mail
[ ] Facsimile
[ 1 Overnight

[ 1] Hand

[A Mail
[ 1 Facsimile
[ 1 Overnight

[ 1 Hand
[« Mail

[ 1 Facsimile
[ ] Overnight

[ 1 Hand
[ A Mail

[ 1 Facsimile
[ 1 Overnight

177508

Richard Collier, Esquire
Tennessee Regulatory Authority
460 James Robertson Parkway
Nashville, TN 37243-0500

Carl Jackson, Senior Director
Intermedia Communications, Inc.
360 Interstate North Parkway, Suite
500

Atlanta, GA 30339

Scott Saperstein

Senior Policy Counsel

Intermedia Communications, Inc.
3625 Queen Palm Drive

Tampa, FL 33619

H. LaDon Baltimore, Esquire
Farrar & Bates

211 Seventh Ave. N, # 320
Nashville, TN 37219-1823

~ >

| ——




